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Unanticipated events occur that pose an immediate threat to the integrity of the highway
system and the safety of the traveling public. To promptly respond, the Department is authorized

by the Legislature to utilize an expedited course of action. For example, RCW 47.28.170 states
n part:

(1) Whenever the department finds that as a consequence of accident, natural
disaster, or other emergency, an existing state highway is in jeopardy or is
rendered impassible in one or both directions and the department further finds that
prompt reconstruction, repair, or other work is needed to preserve or restore the
highway for public travel, the department may obtain at least three written bids
for the work without publishing a call for bids, and the secretary of transportation
may award a contract forthwith to the lowest responsible bidder.

(2) Whenever the department finds it necessary to protect a highway facility from
imminent danger or to perform emergency work to reopen a highway facility, the

department may contract for such work on a negotiated basis not to exceed force
account rates for a period not to exceed thirty working days.

Also, when delay of the work would jeopardize a state highway or constitute a danger to
the traveling public, the work may be done by state forces when the estimated cost of the work is
less than $80,000. The dollar amount has been recently increased by the Legislature to provide a
more effective method to promptly react to these emergency situations. RCW 47.28.030.

An Emergency Procedures Manual has been developed by the Department. Its purpose is
to establish emergency operating procedures so that Department personnel can expeditiously
respond to those conditions set forth in the above referenced statutes. The first step in the
procedure is to issue a Declaration of Emergency. The decision to make the Declaration lies
with the Secretary of Transportation or his designees which includes the Regional
Administrators. The Administrators may further delegate the authority to their respective
Maintenance Superintendents. In an upcoming revision of the Manual, the authority for the
delegation will extend to the Project Engineer in charge of the emergency work.

Once the Declaration is issued, the necessary effort to reconstruct, repair, or do other
required work can be expedited to preserve or restore the highway facility for public use. By
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authorizing the Declaration, the Department may use the acceleration method to select
contractors to do the emergency work pursuant to RCW 47.28.170 or use state forces pursuant to
RCW 47.28.030. In addition, the Declaration places the work in an emergency mode so that the
various environmental laws relating to such work apply. Thus, the Declaration immediately
allows the applicable Regional Environmental Office to secure any permits or provide any
notifications that may be applicable to emergency work. The environmental staff can rely upon
the Declaration to ensure itself that the proposed work falls within the various definitions of the
term “emergency” as found in the federal and state environmental laws. All of these definitions
relate to situations where unanticipated events have occurred requiring response activities that
must be taken to prevent the loss of property or injury to the public. That criteria is the same as
found in RCW 47.28.170. The statute governs situations where highway work is required to
protect the facility and the traveling public from the consequences of an accident, disaster or
other emergency. The Declaration is issued only when the emergency conditions exist as
described in RCW 47.28.170. It likewise satisfies the concept of an “emergency” as that term is
used in various environmental laws that may be applicable to the proposed work.

For example, the Shoreline Management Act exempts development from the requirement
for a shoreline permit where it is “emergency construction necessary to protect property from
damage by the elements.” RCW 90.50.030(3)(e)(iii). The shoreline regulations further define
“emergency” as “an unanticipated and imminent threat to public health, safety, or the
environment which requires immediate action within a time too short to allow full compliance
with this chapter.” WAC 173-27-040(2)(d). The Hydraulic Code allows oral authorization for
work in an emergency, which it defines as “an immediate threat to life, the public, property, or of
environmental degradation.” RCW 77.55.100(5).

Federal environmental regulations contain similar provisions. The Corps of Engineers’
section 404 regulations define an emergency as follows:

An “emergency” is a situation which would result in an unacceptable hazard to
life, a significant loss of property, or an immediate, unforeseen, and significant
economic hardship if corrective action requiring a permit is not undertaken within
a time period less than the normal time needed to process the application under
standard procedures.

33 CFR section 325.2 All of these environmental statutes and regulations define “emergency”
in a manner that is entirely consistent with the use of the term in RCW 47.28.170. Therefore, a
declaration of emergency by the region under RCW 47.28.170 is sufficient to invoke the
emergency provisions under the environmental statutes. It makes no sense to find that an
emergency prevents the use of the normal competitive bidding process, but that a months-long
environmental application process should still apply.

The Declaration puts in place an expedited procedure to protect the highway from
damage and to restore it as quickly as possible for public use. Once the Declaration has been
issued by an authorized person, Department personnel may consider the proposed work as

emergency in nature for purpose of selecting a contractor, using state forces, and complying with
environmental laws and regulations.
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